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LEASE OF RAILROAD EQUIPMENT, dated as of
May 15, 1970, between CAVAN EQUIPMENT CORPORATION, a
New York corporation (hereinafter called the Lessor),and
THE CHESAPEAKE AND OHIO RAILWAY COMPANY, a Vir-
ginia corporation (hereinafter called the Lessee).

WHEREAS the Lessor and the Lessee have entered into a
conditional sale agreement dated as of May 15, 1970 (here-
inafter called the Conditional Sale Agreement), with
GENERAL MOTORS CorPORATION (Electro-Motive Division)
(hereinafter referred to as the Manufacturer), wherein the
Manufacturer has agreed to manufacture, sell and deliver
to the Lessor certain railroad equipment; and

WHEREAS the Manufacturer has assigned its interests
in the Conditional Sale Agreement to MERCANTILE-SAFE
DerosiT AND TRUST COMPANY, as Agent (hereinafter referred
to as the Vendor) ; and

WHEREAS the Lessee desives to lease the units of said
equipment described in Schedule A hereto, or such lesser
number of such units as are delivered and accepted and set-
tled for under the Conditional Sale Agrecment on or prior
to November 15, 1970 (hereinafter called the Units), at the
rentals and for the term and upon the conditions hereinafter
provided ;

Now, THEREFORP, in consideration of the premises and of
the rentals to be paid and the covenants hereinaffer men-
tioned to be kept and performed by the Lessee, the Lessor
hereby leases the Units to the Lessee upon the following
terms and conditions, but, upon default of the Lessee here-
under, subject to all the rights and remedies of the Vendor
under the Conditional Sale Agreement:

§1. Delivery and Acceptance of Units. The Lessor
will cause each Unit to be tendered to the Lessee at the
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point or points within the United States of America at which
such Unit is delivered to the Lessor under the Conditional
Sale Agreement. Upon such tender, the Lessee will cause
an authorized representative of the Lessee to inspect the
same, and if such Unit is found to be in good order, to
accept delivery of such Unit and to execute and deliver
to the Lessor and to the Manufaecturer a certificate of
acceptance and delivery (hereinafter called the Certifi-
cate of Delivery); whereupon such Unit shall be deemed
to have been delivered to and accepted by the Lessee and
shall be subject thereafter to all the terms and conditions of
this Lease.

§ 2. Rentals. The Lessee agrees to pay to the Lessor as
rental for each Unit subject to this Lease 30 consecutive semi-
annual payments payable on May 15 and November 15 of
each year commencing November 15, 1970. The first such
semiannual payment shall be in an amount equal to
0.02218% of the Purchase Price (as such term is defined in
the Conditional Sale Agreement) of each Unit subject to this
Lease for each day elapsed from the Closing Date under the
Conditional Sale Agreement (as defined in the Conditional
Sale Agreement) in respect of such Unit to November 15,
1970; the next nine such semiannual payments shall each be
in an amount equal to 3.9919% of the Purchase Price of each
Unit subject to this Lease; and the last 20 such semiannual
payments shall each be in an amount equal to 6.5012% of the
Purchase Price of each such Unit. If any of the payment
dates referred to above is not a business day, the pavment
shall be payable on the next preceding business day.

The Lessor irrevocably instructs the Lessee to make such
of the payments provided for in this Lease including but
not limited to the payments required under § 6 of this Lease
for the account of the Lessor, care of Mercantile-Safe Deposit
and Trust Company, Calvert and Baltimore Streets, Balti-
more, Maryland 21203, Attention of Corporate Trust Depart-
ment. Such payments shall be made in immediately avail-
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able Baltimore or federal funds and shall be applied to
satisfy the obligations of the Lessor under the Conditional
Sale Agreement and, so long as no event of default under the
Conditional Sale Agreement shall have occurred and be con-
tinuing, any balance shall be paid directly to the Lessor at
its offices at 20 Grist Mill Lane, Plandome Mills, Manhasset,
New York 11030.

This Lease is a net lease and the Lessee shall not be
entitled to any abatement of rent, reduction thereof or setoff
against rent, including, but not limited to, abatements, re-
ductions or setotfs due or alleged to be due to, or by reason
of, any past, present or future claims of the Lessee against the
Lessor under this Lease or the Manufacturer or the Vendor
or otherwise; nor, except as otherwise expressly provided
herein, shall this Lease terminate, or the respective obli-
gations of the Lessor or the Lessee be otherwise affected, by
reason of any defect in or damage to or loss of possession or
loss of use of or destruction of all or any of the Units from
whatever cause, the prohibition of or other restriction
against Lessee’s use of all or any of the Units, the interfer-
ence with such use by any person or entity, the invalidify or
unentorceability or lack of due authorization of this Lease,
or for any other cause whether similar or dissimilar to the
foregoing, any present or future law to the contrary notwith-
standing, it being the intention of the parties hereto that the
rents and other amounts payable by the Lessee hereunder
shall continue to be payable in all events in the manner and
at the times herein provided unless the obligation to pay the
same shall be terminated pursuant teo the express provisions
of this Lease.

§ 3. Term of Lease. The term of this Lease as to each
Unit shall begin on the date of the delivery to and accept-
ance by the Lessee of such Unit and, subject to the provi-
sions of §§6 and 9 hereof, shall terminate on the date on
which the final semiannual payment of rent in respect thereof
is due hereunder.

Notwithstanding anything to the contrary contained
herein all rights and obligations under this Lease and in
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and to the Units, upon default by the Lessee hereunder or
under the Conditional Sale Agreement, are subject to the
rights of the Vendor under the Conditional Sale Agree-
ment. If an event of default should oceur under the Con-
ditional Sale Agreement, the Vendor may terminate this
Lease (or rescind its termination) to the extent that this
Lease covers units of the Xquipment covered by the Condi-
tional Sale Agreement, all as provided therein unless the
Lessee is not in default under this Lease or under the Condi-
tional Sale Agreement. If a Declaration of Default (as de-
fined in the Conditional Sale Agreement) should be made
under the Conditional Sale Agreement due to an event of
default not occasioned by an act or omission of the Lessee
hereunder or not attributable to the Lessee under the Con-
ditional Sale Agreement, and if such Declaration of Default
shall not have been rescinded by the Vendor within 30 days
of the making thereof, or if the Vendor theretofore has in-
dicated either in writing to the Lessor or the Lessee or
by the commencement of the remedies specified under Ar-
ticle 18 of the Conditional Sale Agreement, that it will not
rescind such Declaration of Default, the Lessee, without
penalty, may terminate this Lease, without, however, in any
way affecting Lessee’s obligations as Guarantor under the
Conditional Sale Agreement.

§ 4. Identification Marks. The Lessee will cause each
Unit to be kept numbered with the identifying number set
forth in Annex B to the Conditional Sale Agreement and
will keep and maintain, plainly, distinctly, permanently and
conspicuously marked on each side of such Unit, in letters
not less than one inch in height, the following words:

“MERCANTILE-SAFE DEPOSIT AND TRUST COMPANY,
AGENT, OWNER”

or other appropriate words designated by the Lessor, with
appropriate changes thereof and additions thereto as from
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time to time may be required by law in order to protect the
title of the Lessor or the Vendor to such Unit and the rights
of the Lessor under this Lease and the Conditional Sale
Agreement and of the Vendor under the Conditional Sale
Agreement. The Lessee will not place any such Unit in
operation or exercise any control or dominion over the same
until such names and words shall have been so marked on
both sides thereof and will replace promptly any such names
and word or words which may be removed, defaced or de-
stroyed. The Lessee will not change the identifying number
of any Unit except in accordance with a statement of new
identifying numbers to be substituted therefor, which state-
ment previously shall have been filed with the Vendor and
the Lessor by the Lessee and filed, recorded or deposited in
all public offices where this Lease shall have been filed, re-
corded or deposited.

Except as above provided, the Lessee will not allow the
name of any person, association or corporation to be placed
on the Units as a designation that might be interpreted as a
claim of ownership; provided, however, that the Lessee may
cause the Units to be lettered with the names or initials or
other insignia customarily used by the Lessee or its affiliates

on railroad equipment used by them of the same or a similar
type for convenience of identification of their rights to use
the Units as permitted under this Lease.

§ 5. Tazes. All payments to be made by the Lessee
hereunder will be free of expense to the Lessor for collection
or other charges and will be free of expense to the Lessor with
respect to the amount of any local, state or Federal taxes
(other than any IFederal income tax payable by the Lessor
in consequence of the receipt of payments provided herein
and other than the aggregate of all state or city income taxes
or franchise taxes measured by net income based on such
receipts, up to the amount of any such taxes which would be
payable to the state and city in which the Lessor has its
principal place of business witkout apportionment to any
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other state, except any such tax which is in substitution
for or relieves the Lessee from the payment of taxes which
it would otherwise be obligated to pay or reimburse as
herein provided), assessments or license fees and any charges,
fines or penalties in connection therewith (hereinafter called
impositions) hereafter levied or imposed upon or in connec-
tion with or measured by this Lease or any sale, rental, use,
payment, shipment, delivery or transfer of title under the
terms hereof or the Conditional Sale Agreement, all of which
impositions the Lessee assumes and agrees to pay on demand
in addition to the payments to be made by it provided for
herein. The Lessee will also pay promptly all impositions
which may be imposed upon any Unit or for the use or
operation thereof or upon the earnings arising therefrom or
upon the Lessor solely by reason of its ownership thereof
and will keep at all times all and every part of such Unit
free and clear of all impositions which might in any way
affect the title of the Lessor or result in a lien upon any
such Unit; provided, however, that the Lessee shall be under
no obligation to pay any impositions so long as it is contest-
ing in good faith and by appropriate legal proceedings such
impositions and the nonpayment thereof does not, in the
opinion of the Lessor, adversely affect the property or rights
of the Lessor hereunder or under the Conditional Sale Agree-
ment. If any impositions shall have been charged or levied
against the Lessor directly and paid by the Lessor, the Lessee
shall reimburse the Lessor on presentation of invoice there-
for.

In the event that the Lessor shall become obligated to
make any payment to the Vendor pursuant to Article 10 of
the Conditional Sale Agreement not covered by the fore-
going paragraph of this § 5, the Lessee shall pay such ad-
ditional amounts (which shall also be deemed impositions
hereunder) to the Lessor as will enable the Lessor to fulfill
completely its obligations pursuant to said Article 10.

In the event any reports with respect to impositions
are required to be made on the basis of individual Units,
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the Lessee will either make such reports in such manner as
to show the interests of the Lessor and the Vendor in such
Units or notify the Lessor and the Vendor of such require-
ment and make such reports in such manner as shall be satis-
factory to the Lessor and the Vendor.

In the event that, during the continuance of this Lease,
the Lessee becomes liable for the payment or reimburse-
ment of any impositions, pursuant to this § 5, such liability
shall continue, notwithstanding the expiration of this Lease,
until all such impositions are paid or reimbursed by the
Lessee.

§ 6. Payment for Casualty Occurrences. In the event
that any Unit shall be or become worn out, lost, stolen, de-
stroyed or irreparably damaged, from any cause whatsoever,
or taken or requisitioned by condemnation or otherwise (such
occurrences being hereinafter called Casualty Occurrences)
during the term of this Lease, the Lessee shall, within eight
days after it shall have determined that such Unit has suf-
fered a Casualty Occurrence, fully inform the Lessor and the
Vendor in regard thereto. On the next succeeding rental pay-
ment date the Lessee shall pay to the Lessor an amount equal
to the accrued rental for such Unit to the date of such pay-
ment plus a sum equal to the Casualty Value, as hereinafter
defined, of such Unit as of the date of such payment in ac-
cordance with the schedule set out below. Upon the making
of such payment by the Lessee in respect of any Unit, the
rental for such Unit shall cease to acerue as of the date of
such payment, the term of this Lease as to such Unit shall
terminate and (except in the case of the loss, theft or com-
plete destruction of such Unit) the Lessor shall be entitled
to recover possession of such Unit. In the event of the com-
plete destruction of such Unit, the Lessee shall also pay the
Lessor the salvage value of such Unit which will be based
upon its net scrap value, computed at the current quoted
price per gross ton of Number 1 railroad heavy melting steel
scrap at Pittshurgh, Pennsylvania, on the date of the Cas-
ualty Occurrence, less an allowance of $4.50 per gross ton
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for dismantling such Unit. Upon such payment of the salvage
value of such Unit, the title to such Unit shall pass to and
vest in the Lessee. In the event of a taking or requisition of
any Unit by condemnation or otherwise, the Lessor shall be
entitled to receive the proceeds of any award receivable in
respect thereof; provided, however, that in such event the
Lessee shall be entitled to a refund (or credit) of an amount
equal to the Casualty Value of the Unit in question or to
the amount of such award, whichever is less.

The Casualty Value of each Unit as of any rental pay-
ment date shall be that percentage of the Purchase Price
applicable to such Unit as is set forth in the following
schedule opposite the number of such rental payment date:

Payment No. Percentage Payment No. Percentage
 EUT U 103.000% 16 ........... 86.883%
N 103.000 17T .. 83.889
S S 103.000 18 ... ... ... 80.631
4 .o 103.000 19 ... ... T7.237
5 J N 103.000 20 .. 73.747
6 ... 103.000 21 .. T0.124
P 103.000 22 L. 66.352
& . 103.000 23 .o 62.424
9 .. 103.000 24 ... ..., 58.336

10 ... ... ... 103.000 25 e 54.078
11 ... .. 100.579 26 ..., 49.646
12 ... ... 98.047 27 45.021
13 ... . ..., 95.422 28 . 40.218
14 ... ... ..., 92.690 20 ... 35.214
15 ... ... .. 89.845 30 ..., 30.000

Except as hereinabove in this § 6 provided, the Lessee
shall not be released from its obligations hereunder in the
event of, and shall bear the risk of, any Casualty Occurrence
to any Unit after delivery to and acceptance thereof by the
Lessee hereunder.

§ 7. Annual Reports. On or before November 1 in each
year commencing with the year 1971, the Lessee will cause to
be furnished to the Lessor and the Vendor an accurate state-
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ment, as of the preceding June 30, (a) showing the amount,
description and numbers of the Units then leased here-
under, the amount, description and numbers of all Units
that may have suffered a Casualty Occurrence during the
preceding twelve months (or since the date of this Lease, in
the case of the first such statement), and such other informa-
tion regarding the condition and state of repair of the Units
as the Lessor or the Vendor may reasonably request and
(b) stating that, in the case of all Units repainted during the
period covered by such statement, the markings required by
§ 4 hereof and Article 9 of the Conditional Sale Agreement
shall have been preserved or replaced. The Lessor shall have
the right at its sole cost and expense, by its authorized repre-
sentatives, to inspect the Units and the Lessee’s records with
respect thereto, at such times as shall be reasonably necessary
to confirm to the Lessor the existence and proper mainte-
nance of the Units during the continuance of this Lease.

§ 8. Disclaimer of Warranties; Compliance with Laws
and Rules; Maintenance; and Indemnification. The Lessor
makes no warranty or representation, either express or im-
plied, as to the design or condition of, or as to the quality of
the material, equipment or workmanship in, the Units de-
livered to the Lessee hereunder, and the Lessor makes no
warranty of merchantability or fitness of the Units for any
particular purpose or as title to the Units or any com-
ponent thereof, it being agreed that all such risks, as between
the Lessor and the Lessee, are to be borne by the Lessee; but
the Lessor hereby irrevocably appoints and constitutes the
Lessee its agent and attorney-in-fact during the terms of this
Lease to assert and enforce from time to time, in the name of
and for account of the Lessor and/or the Lessee, as their
interests may appear, whatever claims and rights the Lessor
may have under the provisions of Items 5 and 6 of Annex A
to the Conditional Sale Agreement. Lessee’s acceptance of
delivery of the Units shall be conclusive evidence as between
the Lessee and the Lessor that all Units described in the
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Certificate of Delivery are in all the foregoing respects
satisfactory to the Lessee and the Lessee will not assert any
claim of any nature whatsoever against the Lessor based
on any of the foregoing matters.

The Lessee agrees, for the benefit of the Lessor and the
Vendor, to comply in all respects with all laws of the juris-
dictions in which the Units may be operated, with the Inter-
change Rules of the Association of American Railroads
and with all lawful rules of the Interstate Commerce
Commission, the Department of Transportation and any
other legislative, executive, administrative or judicial body
exercising any power or jurisdiction over the Units. In the
event that such laws or rules require the alteration of the
Units or in case any equipment or appliance on any such
Unit shall be required to be changed or replaced, or in case
any additional or other equipment or appliance is required
to be installed on such Unit in order to comply with such
laws, regulations, requirements and rules, the Lessee agrees
to make such alterations, changes, additions and replace-
ments at its own expense; and the Lessee agrees at its
own expense to use, maintain and operate such Unit in
full compliance with such laws, regulations, requirements
and rules so long as it is subject to this Lease; provided, how-
ever, that the Lessee may, in good faith, contest the validity
or application of any such law or rule in any reasonable
manner which does not, in the opinion of the Lessor or the
Vendor, adversely affect the property or rights of the Lessor
or the Vendor hereunder or under the Conditional Sale
Agreement.

The Lessee agrees that, at its own cost and expense, it
will maintain and keep at all times during the term of this
Lease each Unit which is subject to this Lease in good order
and repair and in such condition as will enable such Unit
to be used in interchange service.

Any and all additions to any Unit and any and all parts
installed on or replacements made to any Unit shall be con-
sidered accessions to such Unit and, at the cost and expense
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of the Lessee, full ownership thereof free of any lien, charge,
security interest or encumbrance (except for those created by
the Conditional Sale Agreement) shall immediately be
vested in the Lessor and the Vendor as their respective in-
terests appear in the Unit itself.

The Lessee agrees to indemnify and save harmless the
Lessor and the Vendor against any charge or claim made
against the Lessor or the Vendor, and against any expense,
loss or liability (including but not limited to counsel fees
and expenses, patent liabilities, penalties and interest) which
the Lessor or the Vendor may incur in any manner by rea-
son of entering into or the performance of the Conditional
Sale Agreement or this Lease or by reason of the owner-
ship of any Unit, or which may arise in any manner out of or
as the result of the ordering, acquisition, use, operation, con-
dition, purchase, delivery, rejection, storage or return of any
Unit under this Lease, except as otherwise provided in Article
22 of the Conditional Sale Agreement and §15 of this
Lease. The Lessee further agrees to indemnify and save
harmless the Lessor and the Vendor against any charge,
claim, expense, loss or liability on account of any accident

in connection with the operation, use, condition, possession
or storage of any Unit resulting in damage to property or
injury to any person. The indemnities arising under this
paragraph shall survive payment of all other obligations
under this Lease or the termination of this Lease.

The Lessee agrees to prepare and deliver to the Lessor,
within a reasonable time prior to the required date of filing,
information reasonably requested by the Lessor for the pur-
pose of making any and all reports to be filed by the Lessor
with any Federal, state or other regulatory authority by rea-
son of the ownership by the Lessor or the Vendor of the

Units or the leasing thereof to the Lessee.

§9. Default. If, during the continuance of this TLease,
one or more of the following events (hereinafter sometimes
called Events of Default) shall occur:
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A. default shall be made in the payment of any part
of the rental provided in § 2 hereof and such default shall
continue for five days;

B. the Lessee shall make or permit any unauthorized
assignment or transfer of this Lease or of possession of
the Units, or any thereof;

C. default shall be made in the observance or per-
formance of any of the other covenants, conditions and
agreenments on the part of the Lessee contained herein or
in the Conditional Sale Agreement and such default shall
continue for 30 days after written notice from the Lessor
to the Lessee specifying the default and demanding that
the same be remedied;

D. any proceedings shall be commenced by or against
the Lessee for any relief under any bankruptcy or insol-
vency laws, or laws relating to the relief of debtors, read-
justments of indebtedness, reorganizations, arrangements,
compositions or extensions (other than a law which does
not permit any readjustments of the obligations of the
Lessee hereunder or under the Conditional Sale Agree-
ment), and, unless such proceedings shall have been
dismissed, nullified, stayed or otherwise rendered ineffec-
tive (but then only so long as such stay shall continue in
force or such ineffectiveness shall continue), all the obli-
gations of the Lessee under this Lease and under the
Conditional Sale Agreement shall not have been duly
assumed in writing, pursuant to a court order or decree,
by a trustee or trustees or receiver or receivers appointed
for the Lessee or for the property of the Lessee in conneec-
tion with any such proceedings or otherwise given a status
comparable to obligations incurred by such a trustee or
trustees or receiver or receivers, within 30 days after
such appointment, if any, or 60 days after such proceed-
ings shall have been commenced, whichever ghall be ear-
lier; or
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E. a petition for reorganization under Section 77 of
the Bankruptcy Act, as now constituted or as said Section
77 may be hereafter amended, shall be filed by or against
the Lessee and, unless such petition shall have been dis-
missed, nullified, stayed or otherwise rendered ineffective
(but then only so long as such stay shall continue in
force or such ineffectiveness shall continue), all the obli-
gations of the Lessee under the Conditional Sale Agree-
ment and this Lease shall not have been duly assumed
in writing, pursuant to a court order or decree, by a trus-
tee or trustees appointed in such proceedings in such
manner that such obligations shall have the same status as
obligations incurred by such trustee or trustees, within 30
days after such appointment, if any, or 60 days after such
petition shall have been filed, whichever shall be earlier;

then, in any such case, the Lessor, at its option, may:

(a) proceed by appropriate court action or actions
either at law or in equity, to enforce performance by the
Lessee of the applicable covenants of this Lease or to
recover damages for the breach thereof; or

(b) by notice in writing to the Lessee terminate this
Lease, whereupon all rights of the Lessee to the use of the
Units shall absolutely cease and determine as though
this Lease had never been made, but the Lessee shall re-
main liable as hereinafter provided; and thereupon the
Lessor may by its agents enter upon the premises of the
Lessee or other premises where any of the Units may be
and take possession of all or any of such Units and thence-
forth hold, possess and enjoy the same free from any
right of the Lessee, or its successors or assigns, to use the
Units for any purposes whatever; but the Lessor shall,
nevertheless, have a right to recover from the Lessee any
and all amounts which under the terms of this Lease may
be then due or which may have accrued to the date of
such termination (computing the rental for any number
of days less than a full rental period by multiplying the
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rental for such full rental period by a fraction of which
the numerator is such number of days and the denomina-
tor is the total number of days in sucli full rental period)
and also to recover forthwith from the Lessee (i) as dam-
ages for loss of the bargain and not as a penalty, a sum,
with respect to each Unit, which represents the excess of
(x) the present value, at the time of such termination, of
the entire unpaid balance of all rentals for such Unit
which would otherwise have accrued hereunder from the
date of such fermination to the end of the term of this
Lease as to such Unit over (y) the then present value of
the rentals which the Lessor reasonably estimates to be
obtainable for the use of the Unit during such period,
such present value to be computed in each ease on a basis of
a 6.816% per annum discount, compounded semiannually
from the respective dates upon which rentals would have
been payable hereunder had this Lease not been termi-
nated, (ii) any damages and expenses, including reason-
able attorneys’ fees, in addition thereto which the Lessor
shall have sustained by reason of the breach of any cove-
nant or covenants of this Lease other than for the payment
of rental, and including, without limitation, (iii) an
amount which, after deduction of all taxes required to be
paid by the Lessor in respect of the receipt thercof under
the laws of the United States of America or any political
subdivision hereof, calculated on the assumption that the
Lessor’s Federal, state and local taxes computed by refer-
ence to net income or excess profits are based on a 7T0%
effective Federal tax rate and the highest effective state
and local income tax and/or excess profits tax rates gener-
ally applicable to or imposed upon individuals, including
therein the effect of any applicable surtax, surcharge
and/or other tax or charge related thereto, and deduct-
ing from any such Federal tax 70% of the amount of
any such state and local tax (such rates as so calculated
being hereinafter in this Lease called the Assumed
Rates), shall be equal to such sum as, in the reasonable
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opinion of the Lessor, will cause the Lessor’s net return
(taxes being calculated at the Assumed Rates) under this
Lease to be equal to the net return (taxes being calculated
at the Assumed Rates) that would have been available to
the Lessor it it had been entitled to utilization of all or
such portion of the Rapid Amortization Deduction (as
hereinafter defined) which was lost, not claimed, not avail-
able for claim, disallowed or recaptured in respect of a
Unit as a result of the termination of this Lease, the
Lessee’s loss of the right to use such Unit, any action or
inaction by the Lessor or the sale or other disposition of
the Lessor’s Interest in such Unit after the occurrence of
an Event of Default.

Anything in this §9 to the contrary notwithstanding,
any default in the observance or performance of any cove-
nant, condition or agreement on the part of the Lessee which
results solely in the loss by the Lessor of, or the loss by
the Lessor of the right to claim, or the disallowance with
respect to the Lessor of, or the recapture of, all or any por-
tion of the amortization deduction with respect to a Unit
provided for in Section 184 of the Internal Revenue Code
of 1954, as amended to the date hereof (hereinafter called
the Rapid Amortization Deduction), available to non-rail-
road lessors of railroad equipment shall be for all purposes
of this Lease deemed to be cured if the Lessee shall, on or
before the next rental payment date after written notice
from the Lessor of the loss, or the loss of the right to claim,
or the disallowance of or the recapture of the Rapid Amor-
tization Deduction in respect of such Unit, agree to pay to
the Lessor the revised rental rate in respect of such Unit
determined as provided in the fourth paragraph of §14
hereof.

The remedies in this Lease provided in favor of the Lessor
shall not be deemed exclusive, but shall be cumulative, and
shall be in addition to all other remedies in its favor exist-
ing at law or in equity. The Lessee hereby waives any manda-
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tory requirements of law, now or hereafter in effect, which
might limit or modify the remedies herein provided, to the
extent that such waiver is permitted by law. The Lessee
hereby waives any and all existing or future claims to any
offset against the rental payments due hereunder, and agrees
to make rental payments regardless of any offset or claim
which may be asserted by the Lessee or on its behalf.

The failure of the Lessor to exercise the rights granted
it hereunder upon the occurrence of any of the contingencies
set forth herein shall not constitute a waiver of any such
right upon the continuation or recurrence of any such con-
tingencies or similar contingencies.

§ 10. Return of Units Upon Default. If this Lease shall
terminate pursuant to § 9 hereof, the Lessee shall forthwith
deliver possession of the Units to the Lessor. For the purpose
of delivering possession of any Unit or Units to the Lessor
as above required, the Lessee shall at its own cost, expense
and risk:

A. forthwith place such Units upon such storage
tracks of the Lessee as the Lessor reasonably may desig-
nate,

B. permit the Lessor to store such Units on such
tracks at the risk of the Lessee until such Units have been
sold, leased or otherwise disposed of by the Lessor, and

C. transport the same to any place on the lines of
railroad operated by it or any of its affiliates or to any
connecting carrier for shipment, all as directed by the
Lessor.

The assembling, delivery, storage and transporting of the
Units as hereinbefore provided shall be at the expense and
risk of the Lessee and are of the essence of this Lease, and
upon application to any court of equity having jurisdiction
in the premises the Lessor shall be entitled to a decree
against the Lessee requiring specific performance of the
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covenants of the Lessee so to assemble, deliver, store and
transport the Units. During any storage period, the Lessee
will permit the Lessor or any person designated by it, in-
cluding the authorized representative or representatives of
any prospective purchaser of any such Unit, to inspect the
same; provided, however, that the Lessee shall not be liable,
except in the case of negligence of the Lessee or of its em-
ployees or agents, for any injury to, or the death of, any
person exercising, either on behalf of the Lessor or any pro-
spective purchaser, the rights of inspection granted under
this sentence.

Without in any way limiting the obligation of the Lessee
under the foregoing provisions of this § 10, the Lessee here-
by irrevocably appoints the Lessor as the agent and attorney
of the Lessee, with full power and authority, at any time
while the Lessee is obligated to deliver possession of any
Unit to the Lessor, to demand and take possession of such
Unit in the name and on behalf of the Lessee from whoso-
ever shall be at the time in possession of such Unit.

§ 11. Assignment; Possession and Use. This Lease shall
be assignable in whole or in part by the Lessor without the
consent of the Lessee, but the Lessee shall be under no obli-
gation to any assignee of the Lessor except upon written
notice of such assignment from the Lessor. Unless the Lessee
otherwise consents, from and after any such assignment all
rentals and other payments made hereunder shall be paid
by the Lessee to the account of the Lessor, care of the Vendor
(or any assignee of the Vendor) and shall be applied by the
Vendor (or such assignee) to satisfy the obligations of the
Lessor under the Conditional Sale Agreement accrued at the
time such payments are due hereunder and any balance shall
be paid to the Lessor. All the rights of the Lessor hereunder
(including but not limited to rights under §§ 2, 5, 6, 9 and
14) shall inure to the benefit of the Lessor’s assigns (includ-
ing the partners of any such assignee if such assignee is a
partnership). Whenever the Lessor is referred to in this
Lease, it shall apply and refer to each assignee of the Lessor.
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So long as the Lessee shall not be in default under this
Lease, the Lessee shall be entitled to the possession and use
of the Units in accordance with the terms of this Lease, but,
without the prior written consent of the Lessor, the Lessee
shall not assign or transfer its leasehold interest under this
Lease in the Units or any of them. In addition, the Lessee,
at its own expense, will promptly cause to be duly discharged
any lien, charge, security interest or other encumbrance
(other than an encumbrance resulting from claims against
the Lessor or the Vendor not related to the ownership of
the Units) which may at any time be imposed on or with
respect to any Unit including any accession thereto or the
interests of the Lessor, the Vendor or the Lessee therein.
The Lessee shall not, without the prior written consent of
the Lessor, part with the possession or control of, or suffer
or allow to pass out of its possession or control, any of the
Units, except to the extent permitted by the provisions of
the next succeeding paragraph hereof.

So long as the Lessee shall not be in default under this
Lease, the Lessee shall be entitled to the possession of the
Units and to the use thereof upon its lines of railroad
or upon lines of railroad over which the Lessee has track-
age or other operating rights or over which railroad equip-
ment of the Lessee is regularly operated pursuant to contract,
and also to permit the use of the Units upon other railroads
in the usual interchange of traffic, but only upon and subject
to all the terms and conditions of this Lease and the Con-
ditional Sale Agreement. The Lessee may receive and re-
tain compensation for such use from other railroads so using
any of the Units.

Nothing in this § 11 shall be deemed to restrict the right
of the Lessee to assign or transfer its leasehold interest under
this Lease in the Units or possession of the Units to any
corporation (which shall have duly assumed the olligatiouns
of the Lessee hereunder and under the Conditional Sale
Agreement) into or with which the Lessee shall have be-
come merged or consolidated or which shall have acquired
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the property of the Lessee as an entirety or substantially
as an entirety.

The Lessee agrees that during the term of this Lease
the Lessee will not assign any Unit to service involving the
regular operation and maintenance thereof outside the U nited
States of America and that during such period any use of
any Unit outside the United States will be limited to in-
cidental and temporary use in Mexico and Canada.

§ 12. Return of Units upon Ewxpiration of Term. As
soon as practicable on or after the expiration of the term
of this Lease as to any of the Units, the Lessee will (except
to the extent that such Units are sold to the Lessee), at its
own cost and expense, at the request of the Lessor, deliver
possession of such Units to the Lessor upon such storage
tracks of the Lessee as the Lessor may designate and permit
the Lessor to store such Units on such tracks for a period
not exceeding three months and transport the same, at any
time within such three-month period, to any reasonable place
on the lines of railroad operated by the Lessee as directed
by the Lessor; the movement and storage of such Units to be
at the expense and risk of the Lessee. During any such stor-
age period the Lessee will permit the Lessor or any person
designated by it, including the authorized representative or
representatives of any prospective purchaser of any such
Unit, to inspect the same; provided, however, that the Lessee
shall not be liable, except in the case of negligence of the
Lessee or of its employees or agents, for any injury to, or the
death of, any person exercising, either on behalf of the Lessor
or any prospective purchaser, the rights of inspection granted
under this sentence. The assembling, delivery, storage and
transporting of the Units as hereinbefore provided are of the
essence of this Lease, and upon application to any court of
equity having jurisdiction in the premises, the Lessor shall
be entitled to a decree against the Lessee requiring specifie
performance of the covenants of the Lessee so to assemble,
deliver, store and transport the Units. If the Lessor shall elect
to abandon any Unit which has suffered a Casualty Occur-
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rence or which after the expiration of this Lease the Lessor
shall have deemed to have suffered a Casualty Occurrence, it
may deliver written notice to such effect to the Lessee and
the Lessee shall thereupon assume and hold the Lessor harm-
less from all liability arising in respect of any responsibility
of ownership thereof, from and after receipt of such notice.
The Lessor shall execute and deliver to the Lessee a bill of
sale or bills of sale transferring to the Lessee, or upon its
order, the Lessor’s title to and property in any Units aban-
doned by it pursuant to the immediately preceding sentence.
The Lessee shall have no liability to the Lessor in respect of
any Unit abandoned by the Lessor after termination of the
Lease; provided, however, that the foregoing clause shall not
in any way relieve the Lessee of its obligations pursuant to
§ 6 hereof to make payments equal to the Casualty Value of
any Unit suffering a Casualty Occurrence during the term
of this Lease.

§ 13. Opinion of Counsel. On each Closing Date (as
defined in the Conditional Sale Agreement), the Lessee will
deliver to the Lessor two counterparts of the written opinion
of counsel for the Lessee, addressed to the Lessor and the
Vendor, in scope and substance satisfactory to the Lessor,
the Vendor and their counsel, to the effect that:

A. the Lessee is a corporation legally incorporated
and validly existing, in good standing, under the laws of
the State of Virginia, with adequate corporate power to
enter into this Lease;

B. this Lease has been duly authorized, executed and
delivered by the Lessee and constitutes a valid, legal and
binding agreement of the Lessee, enforceable in accordance
with its terms;

C. this Lease has been duly filed and recorded with
the Interstate Commerce Commission pursuant to Sec-
tion 20c of the Interstate Commerce Act and such filing
and recording will protect the Lessor’s interests in and to
the Units and no filing, recording or deposit (or giving of
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notice) with any other Federal, state or local government
is necessary in order to protect the interests of the Lessor
in and to the Units;

D. no approval is required from any public regula-
tory body with respect to the entering into or performance
of this Lease;

E. the entering into and performance of this Lease
will not result in any breach of or constitute a default
under any indenture, mortgage, deed of trust, bank loan
or credit agreement or other agreement or instrument to
which the Lessee is a party or by which it may be bound;
and

F. no mortgage, deed of trust, or other lien of any
nature whatsoever which now covers or affects, or which
may hereafter cover or affect, any property or interests
therein of the Lessee, now attaches or hereafter will at-
tach to the Units or in any manner affects or will affect
adversely the Lessor's right, title and interest therein,
provided, however, that such liens may attach to the
rights of the Lessee hereunder in and to the Units.

§ 14. Federal Income Taxes. The Lessor, as the owner of
the Units, shall be entitled to such deductions, credits and
other benefits as are provided by the Internal Revenue Code
of 1954, as amended to the date hereof (hereinafter called
the Code), to an owner of property, including without limita-
tion, an allowance for the Rapid Amortization Deduction
(as defined in § 9 of this Lease), with respect to the Units.

Lessee agrees that neither it nor any corporation con-
trolled by it, in control of it, or under common control with
it, directly or indirectly, will at any time take any action or
file any returns or other documents inconsistent with the
foregoing and that each of such corporations will file such
returns, take such action and execute such documents as
may be reasonable and necessary to facilitate accomplish-
ment of the intent thereof. lessee agrees to keep and make
available for inspection and copying by Lessor such records
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as will enable Lessor to determine whether it is entitled to
the foll benefit of the Rapid Amortization Deduction with
respect to the Units.

The Lessee represents, agrees and warrants that (i)
at the time the Lessor becomes the owner of the Units for
purposes of Section 184 of the Code and at all times there-
after during the term of this Lease, the Units will be “rolling
stock of the type used by a common carrier engaged in the
furnishing or sale of transportation by railroad and subject
to the jurisdiction of the Interstate Commerce Commis-
sion” within the meaning of Section 184 (d) of the Code,
(ii) at the time the Lessor becomes the owner of the Units
for purposes of Section 184 of the Code the Units will not
have been used by any person so as to preclude “the original
use of such rolling stock” within the meaning of Section 184
of the Code from commencing with the Lessor and no
investment credit, depreciation or other tax benefits will have
been claimed by any person with respect thereto, (iii) the
Lessee is as of the date hereof and will be at all times during
the term of this Lease “a domestic common carrier by rail-
road” within the meaning of Section 184 (d) (1) (A) of the
Code, and (iv) during the term of this Lease, each Unit
will, within the meaning of Section 184(d) (1) (A) of the
Code, solely be “used by a domestic common carrier by rail-
road on a full-time basis, or on a part-time basis if its only
additional use is an incidental use by a Canadian or Mexican
common carrier by railroad on a per diem basis.”

If the Lessor shall lose, or shall not have or shall lose
the right to claim, or there shall be disallowed with respect
to the Lessor, or the Lessor shall be required to recapture,
all or any portion of the Rapid Amortization Deduction with
respect to any Unit as a result of any of the following events:

(a) Any representation, warranty, fact, estimate,
opinion or other statement made or stated by the Lessee
(or any officer, employee or agent thereof) contained
herein, in the Conditional Sale Agreement, in the related
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Assignment (as defined in the Conditional Sale Agree-
ment), in the Finance Agreement (as defined in the
related Assignment), or otherwise made in writing in
connection herewith or therewith, shall, or in the opinion
of the Internal Revenue Service (hereinafter called the
IRS) shall, be fraudulent, untrue, incorrect, inaccurate
or misleading in whole or in part; or the Lessee (or any
officer, employee or agent thereof) shall, or in the opinion
of the IRS shall, fail to state any material fact in
connection with the transactions contemplated hereby
or thereby; or the Lessee shall take any action in respect
of its income tax returns or otherwise which shall, or in
the opinion of the TRS shall, be inconsistent with, or in
contravention of, any of the transactions contemplated
hereby or thereby; or the Lessee (or any officer, employee
or agent thereof) shall, or in the opinion of the IRS
shall, take any other action whatsoever which shall cause
the loss or disallowance or recapture of any portion of
the full Rapid Amortization Deduction; or

(b) The failure of the Lessee to perform or observe
any covenant, condition or agreement to he performed or
observed by it under this Lease or the Conditional Sale
Agreement, the related Assignment or the Finance Agree-
ment; or

(¢) Any use of such Unit which prevents such Unit
from being “qualified railroad rolling stock” within the
meaning of Section 184(d) of the Code, or any regula-
tions promulgated thercunder;

the rental rate applicable to such Unit set forth in § 2 of
this Lease shall, on and after the next succeeding rental
payment date after written notice to the Lessee by the
Lessor that such Rapid Amortization Deduction has not
been claimed, or if claimed and then disallowed or re-
captured on and after the next succeeding rental date after
payment of the tax attributable thereo, be increased by
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such amount for such Unit which, after deduction of all taxes
required to be paid by the Lessor in respect of the receipt
thereof under the laws of the United States of America or
any political subdivision thereof (calculated at the Assumed
Rates as defined in § 9 hereof), in the reasonable opinion of
the Lessor, will cause the Lessor’s net return over the
term of the Lease (taxes being calculated at the Assumed
Rates) in respect of such Unit under this Lease to equal the
net return (taxes being calculated at the Assumed Rates) that
would have been available if the Lessor had been entitled to
utilization of all or such portion of the Rapid Amortization
Deduction which was not claimed or was disallowed or was
recaptured and the Lessee shall forthwith pay to the Lessor
the amount of any interest which may be assessed by the
United States against the Lessor attributable to the loss or
recapture of all or any portion of the Rapid Amortization
Deduction. The Lessor agrees that if, in the opinion of
Messrs. Cravath, Swaine & Moore or other independent
counsel selected by the Lessor and acceptable to the Lessee,
a bona fide claim to all or a portion of the Rapid Amortiza-
tion Deduction on any Unit exists in respect of which the
Lessee is required to pay increased rental and interest as
aforesaid to the Lessor as above provided, the Lessor shall,
upon request and at the expense of the Lessee, take all such
legal or other appropriate action deemed reasonable by said
counsel in order to sustain such claim. The Lessor may take
such action prior to making payment of the amounts claimed
pursuant to a notice of disallowance or may make such pay-
ment and then sue for a refund. In the latter event, if the
final determination shall be adverse to the Lessor, the Lessee
shall pay to Lessor interest on the amount of the tax paid
attributable to the Rapid Amortization Deduction disallowed,
computed at the rate of 934 % per annum from the date of
payment of such tax to the date the Lessee shall reimburse
the Lessor for such tax in accordance with the provisions of
this § 14. The Lessor shall not be obligated to take any such
legal or other appropriate action unless the Lessee shall first
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have indemnified the Lessor for all liabilities and expenses
which may be entailed therein and shall have furnished the
Lessor with such reasonable security therefor as may be
requested.

The Lessee’s agreement to pay any sums which may
become payable pursuant to this § 14 shall survive the ex-
piration or other termination of this Lease.

On or before the first Closing Date occurring under the
Conditional Sale Agreement, the Lessor, as a condition to
its obligation to lease the Units to the Lessee hereunder,
shall have received counterparts of the written opinion of
Messrs. Cravath, Swaine & Moore addressed to the Lessor
to the effect that for federal income tax purposes and upon
such review and on the basis of such understandings as such
counsel deem necessary:

A. the Lessor will be considered the owner of the
Units; and

B. the Lessor will be entitled to either (i) deprecia-
tion deductions with respect to the Units, computed in
accordance with any of the methods listed in Section
167(b) of the Code, or (ii) amortization of the Units
(provided that such Units retain their status as “quali-
fied railroad rolling stock” within the meaning of the
Jode), as provided for in Section 184 of the Code, which-
ever the Lessor elects.

§ 15. Recording; Hxpenses. Prior to the delivery and
acceptance hereunder of any Unit, the Lessee will cause this
Lease and any assignment hereof by the Lessor to be filed and
recorded with the Interstate Commerce Commission in ac-
cordance with Section 20c of the Interstate Commerce Act.
The Lessee will undertake the filing, recording and deposit-
ing and refiling, rerecording and redepositing required of
the Lessor under Article 21 of the Conditional Sale Agree-
ment and will from time to time, do and perform any other
act and will execute, acknowledge, deliver, file, register, re-
cord and deposit (and will refile, reregister, rerecord or re-
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deposit whenever required) any and all further instruments
required by law or reasonably requested by the Lessor for
the purpose of proper protection, to the satisfaction of the
Lessor, of the Vendor’s and the Lessor's respective inlerests
in the Units, or for the purpose of carrying out the intention
of this Lease, the Conditional Sale Agreement or the first as-
signment thereof by the Manufacturer; and the Lessee will
promptly furnish to the Vendor and the Lessor evidences
of all such filing, recording or depositing, and an opinion
or opinions of counsel for the Lessee with respect thersto
(but not with respect to the assignments by the Lessor
referred to in said Article 21 and above) satisfactory to the
Vendor and the Lessor.

The Lessor will pay the costs and expenses involved in
the preparation and printing of this Lease. The Lessor and
the Lessee will each bear the fees and disbursements, if any,
of their respective counsel.

§ 16. Interest on Overdue Rentals. Anything to the con-
trary herein contained notwithstanding, any nonpayment of
rentals and other obligations due hereunder shall result in
the obligation on the part of the Lessee promptly to pay also
an amount equal to 1034 % per annum of the overdue rentals
for the period of time during which they are overdue.

§ 17. Notices. Any notice required or permifted to be
given by either party hereto to the other shall be deemed
to have been given when deposited in the United States cer-
tified mails, first-class postage prepaid, addressed as follows:

if to the Lessor, 20 Grist Mill Lane, Plandome Mills,
Manhasset, New York 11030,

if to the Lessee, at 2 North Charles Street, Baltimore,
Maryland 21201 ;

or addressed to either party at such other address as such
party shall hereafter furnish to the other party in writing.
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§18. Severability; Effect and Modification of Lease. Any
provision of this Lease which is prohibited or unenforce-
able in any jurisdiction, shall be, as to such jurisdiction,
ineffective to the extent of such prohibition or unenforce-
ability without invalidating the remaining provisions hereof,
and any such prohibition or unenforceability in any juris-
diction shall not invalidate or render unenforceable such
provision in any other jurisdiction.

This Lease exclusively and completely states the rights
of the Lessor and the Lessee with respect to the Units and
supersedes all other agreements, oral or written, with re-
spect to the Units. No variation or modification of this Lease
and no waiver of any of its provisions or conditions shall be
valid unless in writing and signed by duly authorized
officers of the Lessor and the Lessee.

§19. Ewxecution in Counterparts. This Lease may be
executed in several counterparts, each of which so executed
shall be deemed to be an original, and such counterparts
together shall constitute but one and the same instrument.
Although this Lease is dated as of May 15, 1970 for con-

venience, the actual date or dates of execution hereof by the
parties hereto is or are, respectively, the date or dates stated
in the acknowledgments hereto annexed.

§ 20. Law Governing. This Lease shall be construed in
accordance with the laws of the State of New York; provided,
however, that the parties shall be entitled to all rights con-
ferred by Section 20c of the Interstate Commerce Act.
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IN WritNESs WHEREOF, the parties hereto, each pursuant
to due corporate authority, have caused this instrument to be
executed in their respective corporate names by duly author-
ized officers, and their respective corporate seals to be here-
unto affixed and duly attested, all as of the date first above
written.

CAVAN EQUIPMENT CORPQRATION,

.............

[CORPORATE SEAL] President.
Attest:
Se etary
THE CHESAPEAKE AND OHIO RAILWAY
CoMPANY, .
N P
by . ’\’\ ..C.'}.’ B \”’*”G e . .f\‘“’
[CORPORATE SEAL] Treasurer&ﬁ

Attest:
| m/ APPROVEDA 0 FORM
T distant Secretary, GG )( VVV\/AZ//

Assistant Secretary.

GENERAL ATTORNEY

Qv////7u
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STATE OF NEW YORK .
CouNTY OF NEW YORK 88.:

On this /0 tLday of June, 1970, before me personally
appeared Jame s G wels , to me personally known, who,
being by me duly sworn, says that he is President of CAvVAN
EquipMENT CORPORATION, that one of the seals affixed
to the foregoing instrument is the corporate seal of said cor-
poration and that said instrument was signed and sealed on
behalf of said corporation by authority of its Board of
Directors and he acknowledged that the execution of the
foregoing instrument was the free act and deed of said
corporation. '

Notary Publ
Fr 1D 2RG
[ NOTARIAL SEAL] .

STATD OF MARYLAND |
C1TY OF BALTIMORR et

On this /j Pday of June, 1970, before me personally
appeared L. C. Roig, Jr., to me personally known, who,
being by me duly sworn, says that he is the Treasurer of
THE CHESAPEAKE AND OHIO RAILway COMPANY, that one
of the seals affixed to the foregoing instrument is the cor-
porate geal of said corporation and that said instrument was
signed and sealed on behalf of said corporation by authority
of its Board of Directors, and he acknowledged that the
execution of the foregoing instrument was the free act and
deed of said corporation. 7 /o

Notary Piblic

RUSSELL E. SCHREIBER

NOTARY PUBLIC
My Commission Expires July 1, 19 /b

[NOTARIAL SEAL]
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